OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable ¥u, J. Tucker
Executive Secretary

Gams, Fish & Cyster Coammiasion
austin, Texas

Deer Mr. Tucker:

the 48th hshl&tun,
Selsion, 1943, the

orize the uhnri.tt
\ prosecut ing nttormy

ten (10%) per cent
punt of all fines

opinion of this dopa it on Lhe m;tion s’tatod therein,
reads, in a8 ToONowd

icles 950 and 951 of the Code
edure be resd into Section 8 of
he new anti-pollution law, so

he sheriff to receive 5 per cent
ing attorney to receive 10 per

4 "uwe have at hand your oplinion Ro. 0-578,

"Some confueion hus arisen in reference to
the colleotion of finecs in pollution cases under
House Bill 43¢, because duly elected sheriffs and
county attorneys are claiming fees of five per cant
and ten per cent respectively, of all fines collected,”
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‘Houwe Biil Ko. 439, ..cts of the 48th Legislsture,
Kegular Zesslon, 1943, lis:

"N LT proviiisg tat it shull be unlawful
for any person, firm, corovoration, associution, town,
eity or other political subdivision of this State or
any agent, officer, employce or represeatative of saue
to pollute any publio body of service water of this
state; defining the term 'pollute;* defining the terms
'sublic body of eervice water of this State;' provid-
irg certsin exceptions to this iot; preascribing osnal-
ties for the violstion of this :ct; providing for the
e:forceent of this «ct; prescribing certain dutiss
for stote cfficlals; providing for the disposition of
fines and fee¢a under this .ct; expressly repecling
articles 497 and 698 of the Fenal Code of Texas of
1925, and Chapter 42, .cta of the First Called 3Bession
of the 42nd Legimlature; providing that any section,
sentence, clause¢, phruse or word of this . et shall
be severable; and declaring an emergency.”

- Section & of the foregolng Aot providess

*Insofar s concerns ths protection of fish
and other edible aguatic animals, the Gaue, Fish &
Uyster Coamiseion or the duly asuthorized deputies
thzreof, are especially charged with enforcement of
this set, and all fiaes iaposed for violution of this
A0t, and any fees of the arresting officers shall be
rexitted to the Caxe, I'ish & Oyster Comnission and
shall be deposited in the state Trecsury to the credit
of the Ceperal fund."

articles 960 and 951 of Vernoa's .nnotuted Code of
Crimiual Frocedure sre general statutes concerning "ocoamissions
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op coliections.” These articles read aa follows
!

L1}

"irt. 950. The distriot or county attor-~
ney shall be entitlsd to ten per cent of all fines,
torfeitures oOr money coliceted for the Jdtate or
ecuanty upon judgments rscovered by him; and the
clerk of the court in which #aid judgneats are
rendered shall be entitled to five per cent of the
anount of sald Jjuigwents, to be pald out of the
amount when ¢o0llected.”

*Art, 951. The sheriff or other officer,
ex0ept the justice of the peace or hie clerk, who
gollects money for the Gtate or county, except
Jary fees, under sny provision of this Code, shell
be sntitled to retain five per cent thereof when
eollected .

srticles 4025, Vernon's aanotated Civ il Statutes ,
providea;

"0f all fines 6ollected for infraotion
of the Tish und oyster laws, ter per ocent shall
go to the prosecuting attorney and the residae
thereof shall go to the Gensral Fund of this state.
All funds collscted by deputy commizsioners along
the coast for register certificates, licenses,
and rents for lceating private oyster beds, and
suck other charges reluting © the fish and oyster
laws a8 xay be presorided, shall be by such deputies
paléd over weekiy to the Commisasioner, who, in ituwrn,
abail deposit the same monthly in the State Treasury
to the oredit of she Jeneral Kevenue Fund."

APticle 912 of Vernoa's .aonotated Penul Code, reads,
in part, as follows:

*It shail dbe the duty of any justice of
the peuce, clerk of any gourt, or any other of-
ficar of this State, receiving any finmes or pensl-
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ties iapcued by a=ny court for violation of any

of the lovs of thls Jtste pertaining to the
protection and conservation of * * rish, oyzters,

m » * within ten days from and after the recelpt

or collection of such fi.e or penalty, to reait

gaxe to the Gaze, ¥ish & Oyster Co-mission at ~ustin,
giviug Gocket nuuber of case, name of persons fined,
and seotion or article of the law under which con~-
viction was secured, when sucll luws are required to
be enforced by the Caae, ¥ish & Oyster Coamission.”

it will be noted that the Ga.s, Pi{sh & Oyster Com-
mission or the duly authorized deputies thereof, are sxpressly
charged with the enfurcexent of House Bill No. 439, aupra, by
Seotion 6 of s8aid act. ~ection 6 also provides:

"all fines lmposed for vioiation of this
sct and any fees of arresting officers shall be
remitted to the Gane, Fish & Oyster Coxmisajion and
shall be deposited in the utate Tresasury to the
¢redit of the General Fund."

The foregoing act (H. B, No, 439, supra) is vaguse,
fnderinite, confusing and difficult to interprét, however, it is
our opinion that the terms "arresting officers,” as used in Sec-
tion 6, refers only to the Gane Fish & Oyster Commission or the
duly suthorized deputies thsreof; it does not apply to pesce
officers generally. The C:ue, Fish & Oyater Commission and the
duly asathorized deputles Liureof are gompensated on a salary
basis. “hen the Game, Pish & Oystey Commission or any duly au-
thorized deputy thereof, is the arresting officer, then, of coursse,
any rfees of the arrestiog officers must be remitted to the Gaue,
Fish & Oyster Commission, to be deposited in the ltate Treasury
to the oredit of the QGeneral Fund,

House 2411 No, 43%, supia, {article 9782, V., i, C. 8.)
is a fish upnd pyster iaw lasofar as it concerns the protection of
fish, oysaters and other edible aguatie animels. article 4025, '
8upra, providesa that ten per cent of wll fines oollected for the
iafruction of the fish and oystesr laws sball go to the prosecuting
attorney and 8he residue theresf shall go tb the General Fund of
this 5tate. «e are not conoerned here with the disposition of
ten per cent going to the presecuting attorney, therefore, it
1s not necesssry to deteruine whether this ten pey cent 1§ per-
@onally retained by the prosecuting asttorney or whether it shouird
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be puld into the Officers®' valary Fund. The answers to these
questions depend on the facts in each case, and particularly
whether the county officers are compensated on a fee or salary
basis.

It is our opinion that .rticle 4025, and House
Bill Fo. 439, supre, must be read and construed together,
Therefore, the prosecuting attorney is entitled to ten per
ecent of all fines ocollected for any infraction of sald H., B,
459, whether it be an infraoction concerning the protection of
fish, oysters and other edible aquatic animals, or some other
violation of the .ct, It ias our further opinion that in all
instances where the prosecution is instiga.ted by the Commission
or its 4uly suthorized deputies, all fees for amaking the arrest
which deputies are entitled to colleet from the defendant, upon
conviction, are to be collected and remitted to the Coumission
to be by 1t deposited in the State Treasury to the credit of the
- Ggneral Fund. -

- It is also our opinion that when a conviction has
been obtsined under this .ot where the complaint was not filed
by one of the Commiszion's officers, that the fine collected ami
the fees esarned by local officers are to be disposed of as pro-
vided for by the geoeral statutes, Stated another way, the
Commission i3 neither interesated in the disposition of the fines
collected, nor the fees eoarned by local officers where it did
not make the cage nor {ts officers make the arrest, except where
a person is convicted under the .ot insofar as its econcerns the
protection of such fish and other edible aguatio animals, then
the residue o te fine ocllected after deducting commissions
due locul officers should be reamitted to the Commission to be
dBposed of as provided by the act.

Very truly yours
TG on G943 TTORNEY SENGRAL ¥ TLX2S
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